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Any person aggrieved by this Order-In-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the following
way:

Revision application to Government of India :

(@) a4tu 3,rd rc 3rf@,fu, 1994 c#l" tTRT 3ra Rt aaT; Tg rcai a
~ tTffi "cbl" \JLf-tfffi cB" ~l2:fli" 4·Fjcb cB" 3lWIB ghervr 3mlaa 3ref Rra, and #I,
~ l-i?ll&lll, m fcr:rrr, attft #ifkr, #ta tu rat, ia mf, { fact: 110001 "cbl" c#l"
u afeg I

(i) A revision application lies to the Under· Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

ii) zuf? +Ta at zrfm sa Rt srR aar fa#t qagrIr znr or1 afarzu fa4t +7us( aw qarIr im a u ; mf i, zu f4 usIr zn rust #j
are a fa4l r i zn ff rosrur st ma st ,fhn # tu g stl

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(A) In case of rebate of duty of excise on goods export~d to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country-- ;
or territory outside India.

(i) zuf zren r gram fa; fr 'l'.fffif cfi ~ (~ <TT 1iCR cITT) R"llTT'f fcnm 1TllT l=IR1 "ITT I

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

3if ara l Una zye # mar a fg sit sq@l #Re mt 6t r{ ? sit ea mer uit <u err
-qct frn:r:r garR rrgaa, or4tea mxr ufRa atr w uqrfa atf@enfu (2) 1998 tTNT 109
IDxT frrpm ~ TTq" "ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2)
Act, 1998.

(1) brr sear«a gens (sr4a) Puma<, -2001 cfi frn:r:r 9 # oiafa Rfffe Tua ian <g-8 if err ~ if,
)fa or#r a TR oner )fa Reita 8 i:rm cfi 'lflm ~-~ -qct~~ctr err-err~ cfi
rer Uf 3m4a fan uaRey rer arar z. r qrgjf sift rt 3s-z fefRa t #
:fTdR cfi ~ cB" "ill~ ir3TR-6 'cITT1R nl 4f Rt ah# af8;

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 0
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order · ·
sought to be appealed against is communicated and shall be accompanied by two copies each
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944,
under Major Head of Account.

(2) Rf@us 3r4ea a mer uri ica van ya Garga aGa 'ITT "ill ffl 200/- ffi :fTdR ctr~
3iR ui icvav gas ala vnrar "ITT cTI 1 ooo/ - ctr ffi :fTdR ctr ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount involved
is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees
One Lac. · ·

#tr grc, tu sari zyca vi hara sr8tr mqf@rawa uR 3r4ta
Appeal to Custom, Excise, & Service Tax Appella~~ Tribunal:

(«) a4ta saa zyca a@rfzu, 1944 #t rr 35-4t/3s-z u4f4 a4f@fu, 1994 #] err g6a 3iafa siaifc

under Section 35B/ 35E of Central Excise Act, 1944 or Under Section 86 of the Finance Act,
1994 an appeal lies to :-

(so) saffra qR 2 («)n i sag ru # srarar at r@la, 3r4hat # ma i tr zrca, #h
8Ir< ye ya ara r@#a urnf@raw1 (Rrez) st 4fa 2#ta 4)fat , 3161-Jc\lE!lct if 2nd

l=f@T, isl§l-llcil 'J-fcA" ,J.RRcTT ,frR<t.Jx'i!J lx,0-1$J-Jc1disll~ -380004

· (a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) i¥1•,,._·;
2" floor, Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appear "1~: ·2+

other than as mentioned in para-2(i) (a) above. · ~-
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed
under Rule 6 of should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50
Lac respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of
any nominate public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal Is situated.

ff z am?gr i a{ pa smgii at mar @tr & l rl ea sir a fg 4 r :f@TI
'341cfc'1 ~ xl fclRrr sat alR za an ea gy 4t fa frat ualt arf xl ffl cB" fg zenRerf
3781#hr mnf@rau at va 3rfta n €trwar t va 3ma fclRrr uJIBT i I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be paid in
the aforesaid manner not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lacs fee of Rs.100/- for each .

zr1cu zyean 3rfefu 197o zrn visit@r at srqfr-4 sift Reiff fag 3rar ad mar
n 3at zrenfnf fvfr if@rant a 3lrnl" a r@ta dl va ,R q 6.6.so ha a .-llllllc1ll
grca fa am st ag1
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

za 3it if@r mcai cBl' fiau ave an fail at ail ft ea 3naff fhut war u m-i:rr
zgca, kt Gar«a zyea gi hara arf1ta =mrznf@raw (raffaf@) fr, 182 ffea &y

Attention in invited to the rules covering these and other related matter contained in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) fl zrcen, #fr sari yea vi arm srfl4ta mu@raw (Rre), a uf 3r4hat a mar #
afari (Demand) g s (Penalty) cBT 10% qf sira ofraf zraten, rfraaqa 1o
~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

±4ju3nyea sit taraaeifa,mfrsh "afar #6lir"(Duty Demanded) 
() (section) isuphaafufRa zrft,
(ii) fwrrnTeaahr2z hf3z stu;
(iii) kz3Reefui#Pu 6aa?ufr.

> uqas«if arfh ?rd qawar#l gear#, srfl' afar ah #fgqaaanRuma.
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the
Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit amount
shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a mandatory condition
for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944,
Section 83 & Section 86 of the Finance Act, 1994). _.

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

gr en2r #R erfl qf@rsur #r srzyea srrar zyeauaus [4a(Ralahr fag
~~it;' 10% W'JcfRm- '3ITT' "Gf"ITT~~ Rt q 1faa ·i)- nGf~ it;' 10% W'JcfRm- q;9- 'GfT~ i I

In view of above, an appeal against this order shall lie before the Tribunal on payment
of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."
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ORDER-IN-APPEAL

This appeal has been filed by M/s Metro Telworks Private Limited, A/4 & A/5,

Safal Profitaire, •Prahladnagar Corporate Road, Satellite, Ahmedabad-380015 (hereinafter

referred to as the 'appellant), against Order-In-Original No.22/CX-I/Ahmd/ADC/MA/2019

dated 28.02.2020 (hereinafter referred as "impugned order") passed by the Additional

Commissioner, CGST, Ahmedabad South Commissionerate (hereinafter referred to as the

"adjudicating authority").

2. The facts of the case, in brief, are that the appellant were engaged in providing

taxable service viz. Consulting Engineering Services and held Service Tax Registration

No.AAICM4500GSD00 1 for the same. They were also discharging service tax liability

under Reverse Charge Mechanism under the categories of Rent-a-Cab Scheme Operator

and Manpower recruitment/supply agency. During the course of audit of records of the

appellant by the departmental officers, it was observed that they had paid rent amounting to

Rs.56,15,808/- to their Directors viz. Shri Asit B. Shah and Shri Bharat B. Shah for the

period from April-2013 to June-2017 and the same was shown under the expenditure Head

"Rent Expenses". The audit observed that the Directors of the company have rented out

their immovable property, viz. their land along with building, to the appellant company

and the same is used for commercial purpose and thus it appeared that the activity of

renting of immovable property in the case is covered within the ambit of "service" and

liable to service tax. It was further observed that since the service was provided by a

Director of a Company to the said company which is a body corporate, it appeared to be

liable to service tax under reverse charge mechanism under Notification No. 30/2012-ST

dated 20.06.2012, as amended, and the appellant was liable to pay 100% of the service tax

payable on the said services received by them.

0

2.1 It was also observed by the Audit that during the period from 2013-14 to 2017-18 0
(upto June, 2017), the appellant is found to have availed cenvat credit of service tax paid on

services like Rent-a-Cab service, insurance services related to building, Workmen's

Compensation, Directors & Officers, received by them which were not admissible for such

services being not qualified as 'input services' as defined under the Cenvat Credit Rules,

2004. The total amount of cenvat credit so availed by the appellant wrongly on the said

ineligible input services during the said period was quantified at Rs.1,14,34,739/-.

2.2 On the basis of the above audit objections, a Show Cause Notice dated 02.04.2019 was

issued to the appellant proposing demand of service tax amounting Rs.7,64,720/- on the

amount of rent paid to their Directors under proviso to Section 73(1) along with interest

under Section 7 5 of the Finance Act, 1994 and for disallowing and recovery of the wrongly

availed and utilized cenvat credit of Rs.1,14,34,739/- along with interest under Rule 14(1)
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(ii) of the Cenvat Credit Rules, 2004 read with proviso Section 73(1) of the Finance Act,

1994. Penalty upon the appellant was also proposed under Section 78 of the Finance Act,

1994 and under Rule 15(3) of the Cenvat Credit Rules, 2004 read with Section 78 of the

Act ibid.

2.3 The adjudicating authority vide the impugned order confirmed the proposals of

demand of service tax arid cenvat credit in the SCN and ordered for recovery of the

demand confirmed along with interest and also imposed penalties on the appellant as

proposed in the Notice.

3. Being aggrieved with the impugned order, the appellant preferred the present appeal

on the following grounds:

(a) The appellant has been providing the services of telecom engineering service and

has been availing services of Rent-a-Cab for providing facility to the employees for

moving to site/work places. Hence, it has been used during the working hour for the

activities purpose which is the part & parcel of the output service and is eligible as

input service as defined under the Cenvat Credit Rules, 2004. Without going to the

object and usages of the service, the denial of the cenvat was not sustainable and

tenable in law;

(b) Services such as those provided in relation to outdoor catering, beauty treatment,

health services, cosmetic and plastic surgery, membership of a club, health and

fitness centre, life insurance, health insurance and travel benefits extended to

employees on vacation such as Leave or Home Travel Concession are excluded

from the definition of input service when such services are used primarily for

personal use or consumption of any employee. Whereas in their case, service has

been availed during the.office hour for the can·ying out job of service i.e. pick &

drop facility for the running 24*7 service centre, which is part & parcel of our

output service;

(C) As per Circular No.943/4/2011-CX dated 29.04.2011 issued from

F.No.354/73/2011-TRU, input service listed in definition has been disallowed if the

service has been availed and utilized for the primarily for personal use or

consumption of employees, which is not in their case. So, the denial of cenvat

credit on the basis of the above ratio was not justifiable. It is not for the personal use

just like use of cabs other than business purpose but for the employees during

business hours only.
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(d) The appellant availed the service of rent-a-cab for their employees as a part of the c

other act which has a direct bearing on the output service provided by them. In fact

the employees are also entitled to conveyance allowance and it also would form part

of a condition of service and the amounts spent on the conveyance of the employees

is also a factor which will be taken into consideration by the employees in fixing the

value of service provided. By no stretch of imagination can it be construed as a

welfare measure. It is a basic necessity. At any rate, it is an activity relating to

business;

(e) They rely on the case laws in the case of (i) Hindustan Coca Cola Beverages Pvt.

Ltd. Vs. Commissioner of Central Excise, Nashik [2015 (38) STR 129 (Tri.

Mumbai)], (ii) Commissioner of Central Excise, Bangalore-III Vs. Stanzen

Toyotetsu India (P) Ltd. [2011 (23) STR 444 (Kar.)]; (iii) Commissioner of Central

Excise, Bangalore-I Vs. Bell Ceramics Ltd. [2012 (25) STR 428 (Kar.)] and (iv)

Paramount Communication Ltd. Vs. Commissioner of Central Excise, Jaipur [2013

(287) ELT 70 (Tri.-Del.)] in support of their above contention;

(f) The fact that the TDS is deducted under Section 194-I of Income Tax Act, 1961 on

the rent paid to the director for giving property on rent/lease and is conclusive

evidence that the amount paid as rent is nothing but consideration paid for services

received of renting of immovable property rendered by such directors in the

capacity of property holder;

(g) Furthermore, the fact that the rent received by the whole time directors, managing

directors, etc. is shown in their Income Tax Returns under the head 'Income from

house property' also fortifies the fact that the amount received is in lieu of their

owner of property rented to the company. As such, when CBDT, being one of the

wing of the government department is accepting the amount paid to the managing

directors, whole time directors, etc. as rent for the property usages, the other wing of

the government department, i.e., CBEC cannot take a contrary stand to levy service

tax on the same. Therefore, the consideration received by the directors as a

property holder/owner from the company is in fact in the capacity of owner of

property and cannot be considered as 'service' as per the definition of service given

under section 65B(44) of the Finance Act. When the activity of renting of

immovable property service has been separately classified in the service tax, the

said activity is outside the purview of the definition of service and consequently no

service tax is leviable on the same. Furthermore, when an activity is not within the

ambit of' service', the question ofreverse charge mechanism dos not arise;

0

0
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(h) The serial No.5A of the notification No.30/2012-ST does not make distinction

between different types of directors. Therefore, service tax demands are being

raised on payments made to all directors by the company. However, service tax

should be demanded on the amount paid to non-executive directors only and other

amounts paid to executive directors such as sitting fees, commissions, etc.

(i) General Circular No.24/2012 dated 09.08.2012 issued by the Ministry of Corporate

Affairs confirms the fact that service tax is payable on the commission/sitting fees

payable to the Non-Whole Time Directors of the company and the increase in the

quantum of remuneration paid to them on account of service tax will not be

considered for the purpose of approval of Central Government under section 309

and 310 of the Companies Act even if it exceeds the limit of 1% or 3% of the profit.

This indicates that even the MCA, which is a part of government, believes that

service tax is payable only on the sitting fees/commission payable to the directors

and not on the renting charges paid to them as a owner of property;

(j) On the basis of the supra, it has been concluded that the service tax is payable only

on the amounts paid to the directors other than in lieu of their capacity as employee

of the company & owner of property;

(k) The extended period of limitation cannot be invoked in the present case since there

is no suppression, wilful mis-statement on the part of the appellant. The show cause

notice has entirely failed to make out any case of suppression, wilful statement on

the part of the appellant;

(1) Penalty under Section 78 of the Finance Act, 1994 is not imposable in the present

case as the appellant has not suppressed any information from the department and

there was no wilful mis-statement on the part of the appellant. No case has been

made out on the ground of suppression of facts or wilful mis-statement of facts with

the intention to evade the payment of service tax. The appellant is entitled to

entertain the belief that their acitivities were not taxable. That cannot be treated as

suppression from the department. They rely on Hon'ble Gujarat High Court

decision in case of Steel Cast Ltd.[2011 (21) STR 500 (Guj).]; and

(m)The issue involved in the present case is of interpretation of statutory provisions.

For that reason also, penalties cannot be imposed. They relied on three case laws in

this regard.
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4. Personal hearing in the matter was held on 11.11.2020 through virtual mode. Shri

Vipul Khandhar, Chartered Accountant, appeared on behalf of the appellant for hearing. He

reiterated the submissions made in the appeal memorandum.

5. I have carefully gone through the facts of the case and submissions made by the

appellant in the Appeal Memorandum and oral submissions made at the time of personal

hearing. The issues to be decided in the case are (i) whether the appellant, as a service

recipient, is liable to pay service tax under reverse charge· mechanism on the rent amount

paid to their Directors in respect of immovable property given on rent to the company in the

light of provisions of Rule 21)(d)EE) inserted w.e.f 07.08.2012 read with the provisions

of Notification No. 30/2012-ST dated 20.06.2012 as amended, or not; (ii) whether the

services like Rent-a-Cab service, insurance services related to building, Workmen's

Compensation as well as Directors & Officers, received by the appellant in the case were

eligible to be qualified as 'input services' as defined under the Cenvat Credit Rules, 2004

and whether the cenvat credit availed by the appellant in respect of service tax paid on such

services is legally admissible as per provisions of Cenvat Credit Rules, 2004 or not; and

(iii) whether extended period of limitation can be invoked in the facts and circumstances of

the case.

6. On the first issue, it is observed from case records that the appellant has paid an

amount of Rs.56,15,808/- during the period Financial Year 2013-14 to Financial Year

2017-18 (upto June, 2017) as rent to the Directors of their firm for renting to company the

property owned by the Directors. The department has sought to charge these expenditures

as services under Section 65B(44) of the Finance Act, 1994 by contending that the

Directors, being owners of property, has become service provider and the appellant has

become service recipient. As the appellant firm is a body corporate, it has been contended

that they become liable to pay 100% of the service tax payable in respect of such services

under reverse charge mechanism under Rule 2(1)(d) (EE) of the Service Tax Rules, 1994

read with Notification No.30/2012-ST dated 20.06.2012 as amerided by Notification

No.45/2012-ST dated 07.08.2012.

6.1 The legal provisions contained under Section 65B(44) of the Finance Act, 1994 are

reproduced below:

"service" means any activity carried out by a personfor anotherfor consideration,

and includes a declared service, but shall not include-

(a) an activity which constitutes merely,- (i) a transfer of title in goods or

immovable property, by way of sale, gift or in any other manner; or (ii) such
transfer, delivery or supply ofany goods which is deemed to be a sale within the

0

0
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meaning ofclause (29A) ofarticle 366 ofthe Constitution; or (iii) a transaction in

money or actionable claim;
(b) a provision ofservice by an employee to the employer in the course ofor in

relation to his employment;
(c)fees taken in any Court or tribunal established under any lawfor the time being

inforce.

Section 66E of the Act specifies declared services, which reads as under:

SECTION66E. Declared services. - Thefollowing shall constitute declared
services, namely :-

(a) renting ofimmovableproperty

(b) construction ofa complex, building, civil structure or a part thereof, including
a complex or building intendedfor sale to a buyer, wholly or partly, except where
the entire consideration is received after issuance ofcompletion-certificate by the
competent authority.

Explanation. -For thepurposes ofthis clause,-

(I) the expression "competent authority" means the Government or
any authority authorised to issue completion certificate under any law
for the time being inforce and in case ofnon-requirement ofsuch
certificatefrom such authority, from any ofthefollowing, namely .'

(A) architect registered with the Council ofArchitecture
constituted under the Architects Act, 1972 (20 of1972); or
(B) chartered engineer registered with the Institution of
Engineers (India); or
(C) licensed surveyor ofthe respective local body ofthe
city or town or village or development or planning
authority;

(JI) the expression "construction" includes additions, alterations,
replacements or remodelling ofany existing civil structure;

(c) temporary transfer or permitting the use or enjoyment ofany intellectual
property right;

(d) development, design, programming, customisation, adaptation, upgradation,
enhancement, implementation ofinformation technology software;

(e) agreeing to the obligation to refrainfrom an act, or to tolerate an act or a
situation, or to do an act;

(I) transfer ofgoods by way ofhiring, leasing, licensing or in any such manner
without transfer ofright to use such goods;

(g) activities in relation,to delivery ofgoods on hire purchase or any system of
payment by instalments;

(h) serviceportion in the execution ofa works contract;

(i) service portion in an activity wherein goods, beingfood or any other article of
human consumption or any drink (whether or not intoxicating) is supplied in any
manner as apart ofthe activity.}
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[(j) assignment by the Government ofthe right to use the radio-frequency
spectrum and subsequent transfers thereof]

Further, the legal provisions contained under Rules 2(1)(d)(EE) of the Service Tax Rules,

1994 are reproduced below:

(d) "person liable for paying service tax", - (i) in respect ofthe taxable services

notified under sub-section (2) ofsection 68 ofthe Act, means,

(EE) in relation to service provided or agreed to be provided by a director of

a company or a body corporate to the said company or the body corporate,

the recipient ofsuch service;

6.2 It is observed from the legal provisions discussed above that the term 'service' as

defined under Section 65B(44) of the Finance Act, 1994 specifically includes 'declared

service' and 'renting of immovable property' is a declared service as per clause (a) of

Section 66E of the Act ibid. Hence, if the nature of the activity carried out being renting of

immovable property, the same becomes a taxable service under legal provisions discussed

above. It is not the case of the appellant that the nature of the impugned activity is not

renting. It is also not their case that the said activity of renting of immovable property by

the Directors is in lieu of their capacity as employee of the company. When that is so, the

activity of renting of immovable property by the directors to the appellant company in the

present case is a taxable service under the provisions of the Finance Act, 1994. Further, the

reliance placed by the appellant on the provisions of Income Tax Act and the Circular

issued by the Ministry of Corporate Affairs does not help their cause in the matter for

reasons rightly pointed out the adjudicating authority. Therefore, I do not find any merit in

the contentions of the appellant regarding taxability of the impugned service.

6.2 In fact, the taxability of the service provided or received in the case viz. the renting

of immovable property is not in dispute. The dispute is regarding whether the said service,

in the facts of the present case, is taxable at the hands of the service recipient or otherwise.

The adjudicating authority has held that the language, employed in Rule 2(1)(d)(EE) of the

Service Tax Rules, 1994 read with Notification No.30/2012-ST as amended by Notification

No.45/2012-ST, is very clear to the effect that services rendered by a director of a company

or the body corporate to the said company or the body corporate is chargeable to service tax

under the reverse charge mechanism and that plain reading of the above provisions imply

that any service rendered by the Directors to the company is taxable service attracting

service under the reverse charge mechanism. It is further held that the said statutes

nowhere stipulate that the service ought to have been provided in the capacity of a director

0

0
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and that also no distinction has been made in the provisions regarding services provided in

personal capacity or services provided in the capacity of a director.

6.3 It is observed in this regard that the said view of the adjudicating authority does not

seem to be a fair and correct interpretation as it is not supported by the language used in the

Notification. The words used in the Notification are 'by a director of a company to the said

company' and not 'by a person who is director of a company'. Therefore, if the director of

the company provides a service in some other capacity, the tax liability would be of the

director as an individual service provider and it will not be correct to consider the same as a

service provided in the capacity of a director of the company to said company. The

notification intends to cover the services provided by a Director of the company to said

company in the capacity of the director post held by him. Other services performed beyond

the function of Director are not covered by the above Notification. Such a view can fairly

be inferred on analysis of other similar kind of entries in the Notification like entries

pertaining to taxable services provided or agreed to be provided by an insurance agent to

any person carrying on the insurance business and taxable services provided or agreed to be

provided by a recovery' agent to a banking company or a financial institution or a non

banking financial company. In these entries, taxable services provided as insurance agent

or as recovery agent are what are intended to be covered. The said entries can only be said

to be referring to taxable services provided in the capacity in which services sought from

such person by the recipient. By no stretch of imagination, it can be assumed that all

taxable services provided by such persons are covered under the said notification. The

intention of the legislation is to cover only those services provided by the person for which

it was necessary to be in that capacity and not all services which can also be provided

without being in that capacity. Therefore, I do not find any merit on the contention of the

adjudicating authority that any service provided by the Director would be attracting service

tax under reverse charge mechanism.

6.4 It is pertinent to mention that the owner of the property has given his property on

rent to the appellant and is getting the rent from the appellant being the owner of the

property and not being the Director of the appellant. Appellant is also paying the rent to the

owner being the owner of the property (who has provided service to the appellant) and not

being the Director of the appellant. It is not the case of the department that the Directors

have rented their immovable properties to the company as they were obliged to do so for

being appointed as directors of the company or that the renting services were provided by

them as a part of their function as director of the company. Further, it is a fact that for

providing renting services one need not be a director of the company. The department has

not brought on record anything which suggest that the impugned renting services received

by the appellant from their Directors were received by them in the capacity of Directors of

the company. Whereas the appellant has contended that the said services were received by
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them from their directors as owner of the property and not as a director of the company.

They are paying the rent to the person being the owner of the property and not being the

Director of the appellant and the Director is receiving the amount not as remuneration for

his services as a director but in his individual capacity of an owner of the property. Such a

case, in my view, is not intended to be covered under the reverse charge mechanism in

terms ofNotification No.30/2012-ST but rather the director, as a service provider, would be

liable to discharge the applicable service tax liability, if any.

6.5 Further, it is observed that had the Director of the appellant given his property on

rent to some other company, the Director of the appellant would have been held liable to

pay the service tax being the owner of the property and being in his individual capacity as

service provider. Similarly, if such a renting service is received by the appellant from an

individual other than Director, then liability to pay tax, if any, on such service is not on the

appellant but on the service provider. This logic makes it clear that if the Director of a

company is providing any sort of service in the capacity of Director to the said company,

then only the service becomes liable to service tax at the end of that company being service

recipient. This is the intention of law and therefore such words have been incorporated in

the said rules and in the Notification. Further, I find that the CBEC, in their Circular

No.115/9/2009-ST dated 31.07.2009 issued on the subject of Service tax on commission

paid to Managing Director/ Directors by the company has clarified that "the amountpaid

to Directors (Whole-time or Independent) is not chargeable to service tax under the

category 'Management Consultancy service'. However, in case such directors provide any

advice or consultancy to the company, for which they are being compensated separately, ·

such service would become chargeable to service tax". In other words, the service provided

by the Director in the personal capacity to the Company, would be payable by the person

who rendered such service and not by the company under Reverse Charge Mechanism.

6.6 Under the circumstances, the fair conclusion which can be drawn is that just

because the owner of the property is Director of the appellant, the renting service received

by the appellant does not become taxable at their end being the service recipient. The rent

paid by the appellant company in the present matter, therefore, cannot be charged to service

tax under Notification No.30/2012-ST. The liability to pay service tax in the case would lie

on the service provider. Hence, the order of adjudicating authority to charge service tax

amounting to Rs.7,64,720/- under reverse charge mechanism under Rule 2(1)(d)(EE) of the

Service Tax Rules, 1994 and Notification No.30/2012-ST, as amended, is not legally

correct and fails to sustain on merits and requires to be set aside. When the demand fails to

survive, there does not arise any question of interest or penalty in the matter.

0
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6.7 It is further observed that similar view has been taken by the Commissioner

(Appeals), Ahmedabad earlier also in Order-in-Appeal No.AHM-EXCUS-003-APP-0257-

17-18 dated 23.03.2018 in the case ofM/s. Jay Pumps Pvt. Ltd. and in Order-In-Appeal No.

AHM-CXCUS-003-APP-003-18-18 dated 27.04.2018 in the case ofM/s Advance Addmine

Pvt. Ltd.

6.8 However, the adjudicating authority, after considering the above decisions of the

appellate authority, has observed that the said decisions cannot be relied upon, on merit as

the issue is not yet settled in view of the decision of the same appellate authority vide

Order-in-Appeal No.AHM-EXCUS-001-APP-034 to 037-2019-20 dated 08.07.2019 in the

case of Shri Bipinbhai C. Chauhan & Others, Directors of M/s Jade Blue Lifestyle India

Ltd., on identical issue wherein he had taken contradictory view that the appellant Directors

have paid service tax on rent received by them from the company by mistake. This view of

the adjudicating authority does not seem to be correct appreciation of facts where the

appellate authority has taken a different stand. The said decision of the appellate authority

was-in the context of denial ofrefund claim preferred by the appellants on limitation aspect

and it did not decide on the taxability of the activity of renting rendered by the directors to

the company under reverse charge mechanism. The refund of service tax paid was claimed

by the appellants in the event of Show Cause Notice issued by the department to the

company to charge service tax under reverse charge mechanism on the same activity of

renting on which they have already paid service tax. Since the department contended that

service tax on the impugned activity is taxable at the hands of the service recipient, the

natural corollary emerge out in such situation is that the tax in question was not liable to be

paid by the appellant directors and that being so, what is already paid by them as tax cannot

be a considered a tax and the same is to be treated to be paid by the appellants under a

mistaken notion. It is in this background that the appellate authority has observed that

service tax paid by the appellants were paid by mistake. The decision of the appellate

authority in the said case was in fact on the limited aspect of applicability of provision of

Section 11B of the Central Excise Act, 1944 on limitation of the refund claimed by the

appellants. The taxability of the impugned service either on forward charge basis or under

reverse charge mechanism was not a point of contention or dispute either in the SCN or

OIO or appeal under consideration in the said case. Therefore, the said decision of the

appellate authority does not in any way affect the decisions in the case of M/s. Jay Pumps

Pvt..Ltd. and M/s Advance Addmine Pvt. Ltd. supra for being passed on different facts

and issues. In view of the said facts, the observation of the adjudicating authority on the

applicability of the decisions of the appellate authority in the above two cases to the present

case is not tenable in the eyes of law. The adjudicating authority should have appreciated

the above facts in its right perspective and followed the ratio of the appellate authority's

decisions in the case of M/s. Jay Pumps Pvt. Ltd. and M/s Advance Addmine Pvt. Ltd.
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supra as per principles ofjudicial discipline. He is bound to follow the decisions of higher

appellate authority and non-attainment of finality of any issue cannot be a reason for breach

ofjudicial discipline which require that the orders of the higher appellate authorities should

be followed unreservedly by the subordinate authorities. This view has been consistently

emphasized by the various judicial forums including the apex court in catena of decisions.

The CBEC has also issued an Instruction F.No.201/01/2014-CX.6 dated 26.06.2014 in this

regard directing the all adjudicating authorities to follow judicial discipline scrupulously.

For the reason that there was a settled view in the matter by the Commissioner (Appeals),

the impugned order passed by the adjudicating authority on the issue by not following the

principles ofjudicial principles is bad in law.

7. Coming to the second issue of admissibility of cenvat credit on services like Rent-a

Cab service, insurance services related to building, Workmen's Compensation, Directors &

Officers, received by the appellant in the case, it is observed that the department sought to

disallow the credit of service tax paid on such services on the ground that the said services

does not qualify as 'input services' as defined under the Cenvat Credit Rules, 2004. The

eligibility of such services as input services for the purpose of availing cenvat credit would

be determinable as per definition of 'input services' at the relevant point of time. The

period of dispute in the present case is from financial year 2013-14 to 2017-18 (upto June

2017). The definition of input service during this period reads as under:

""input service" means any service, -

() used by aprovider ofoutput serviceforproviding an output service; or

(ii) used by a manufacturer, whether directly or indirectly, in or in relation to
the manufacture offinal products and clearance offinal products upto the place
ofremoval,

and includes services used in relation to modernisation, renovation or repairs of
a factory, premises ofprovider of output service or an office relating to such
factory or premises, advertisement or sales promotion, market research, storage
upto the place ofremoval, procurement ofinputs, accounting, auditing, financing,
recruitment and quality control, coaching and training, computer networking,
credit rating, share registry, security, business exhibition, legal services, inward
transportation of inputs or capital goods and outward transportation upto the
place ofremoval,·

but excludes, 

(A) service portion in the execution of a works contract and construction
services including service listed under clause (b) ofsection 66E ofthe
Finance Act (hereinafter referred as specified services) in sofar as they
are usedfor 

0
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(a) construction or execution ofworks contract of a building or a
civil structure or a part thereof; or

(b) laying offoundation or making of structures for support of
capital goods,

exceptfor the provision ofone or more ofthe specified services; or

(B) services provided by way of renting of a motor vehicle, in so far as
they relate to a motor vehicle which is not a capital goods; or

(BA) service of general insurance business, servicing, repair and
maintenance, in sofar as they relate to a motor vehicle which is not a capital
goods, except when used by -

(a) a manufacturer of a motor vehicle in respect of a motor vehicle
manufactured by such person; or

(b) an insurance company in respect of a motor vehicle insured or
reinsured by suchperson; or

(C) such as those provided in relation to outdoor catering, beauty
treatment, health services, cosmetic and plastic surgery, membership of a
club, health and fitness centre, life insurance, health insurance and travel
benefits extended to employees on vacation such as Leave or Home Travel

'Concession, when such services are used primarily for personal use or
consumption of_any employee;"

[emphasis applied]

From the above definition, it is amply clear that the definition of input service clearly

excludes services of Rent-a-Cab and insurance services from its ambit. It is the

contention of the appellant that Rent-a-Cab services is excluded from the purview of input

services only when they are used primarily for personal use or consumption of any

employee. They have relied on the clarification issued by the CBEC at Sr.No.2 of the

Circular No. No.943/4/2011-CX dated 29.04.2011 issued from F.No.354/73/2011-TRU in

support of their said contention. However, I find that the said contention of the appellant is

devoid of merits as there is no such restriction for exclusion of services provided by way of

renting of a motor vehicle from the purview of input services in the definition and the said

restriction is specifically with reference to services mentioned at clause (C) in the definition

which pertains to services provided in relation to outdoor catering, beauty treatment, health

services, cosmetic and plastic surgery, membership of a club, health and fitness centre, life

insurance, health insurance and travel benefits extended to employees on vacation such as

Leave or Home Travel Concession. The clarification issued by the CBEC at Sr.No.2 of the

Circular No. No.943/4/2011-CX dated 29.04.2011 relied upon by the appellant is in fact in

the context of clause (C) of the definition and the same in not applicable to services

provided by way of renting of a motor vehicle. On the contrary, the same Circular at

Sr.No.12 clarifies that cenvat credit on Rent-a-Cab services is not allowable with effect

from 01.04.2011.
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It is further contended by the appellant that they availed the service of rent-a-cab

for their employees as a part of the other act which has a dirept bearing on the output

service provided by them and it would form part of a condition of service and the amounts

spent on the conveyance of the employees is a factor which will be taken into consideration

in fixing the value of service provided and that it is a basic necessity and at any rate it is an

activity relating to business and hence would be qualified as input services in view of the

judgements in the case of (i) Hindustan Coca Cola Beverages Pvt. Ltd. Vs. Commissioner

of Central Excise, Nashik [2015 (38) STR 129 (Tri.-Mumbai)]. (Qi) Commissioner of

Central Excise, Bangalore-III Vs. Stanzen Toyotetsu India (P) Ltd. [2011 (23) STR 444

(Kar.)]; (iii) Commissioner of Central Excise, Bangalore-I Vs. Bell Ceramics Ltd. [2012

(25) STR 428 (Kar.)] and (iv) Paramount Communication Ltd. Vs. Commissioner of

Central Excise, Jaipur [2013 (287) ELT 70 (Ti.-Del.)]. I is observed that the above

contention of the appellant is based on the premise that the said services received would fall

under the purview of activities relating to business which in tum is based on the definition

of input services as it existed prior to 01.04.2011 which included activities relating to

business in it's purview. The case laws relied upon by the appellant were also in the

context of input services as it defined prior to 01.04.2011 wherein it was held that the said

services would qualify as input services for being activities related to business. The

definition of input services under the Cenvat Credit Rules, 2004 has undergone a

substantial change with effect from 01.04.2011 wherein the old definition of the said term

was replaced by a new definition and the substituted definition of input services from the

said date has brought in an exclusion clause in the definition and it inter alia omitted the

words 'activities relating to business, such as', from the definition with effect from

01.04.2011, which was there in the definition prior to 01.04.2011. Therefore, the

appellant's above contention does not hold good for the definition of input services which

is in force with effect from 01.04.2011, according to which the eligibility of services in

question as input services is to be determined in the present case. I find that with the

insertion of specific exclusion in the definition of input services, there is no scope for any

dispute on the eligibility of Rent-a-Cab services as input service and it clearly stand

excluded from the purview of input services for the purpose of availing cenvat credit under

the provisions of Cenvat Credit Rules, 2004.

7.2 On the eligibility of insurance services availed by the appellant relating to building,

Workmen's Compensation, Directors & Officers, as input services, it is observed that the

said services also did not qualify as input services as defined under the Cenvat Credit

Rules, 2004 for reasons recorded by the adjudicating authority to which I fully agree. Even

otherwise, the appellant has not raised any contention challenging the decision of the

adjudicating authority in this regard.

0
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7.3 In view of the above discussions, it is held that services like Rent-a-Cab service,

insurance services related to building, Workmen's Compensation, Directors & Officers,

Rent-a-Cab service, received by the appellant in the case were not eligible to be qualified as

'input services' as defined under the Cenvat Credit Rules, 2004 being specifically excluded

therein and hence the cenvat credit availed by the appellant in respect of service tax paid on

such services was legally not admissible as per provisions of Cenvat Credit Rules, 2004

and the same were rightly disallowed by the adjudicating authority.

7.4 Further, I find that the credit in question was availed by the appellant in spite of the

clear bar on availing the same under the statutory provisions and therefore was in gross

violation of the provisions of law in this regard. The act of availing credit on such

ineligible input services contending the same to be legal relying on definition pertaining to

earlier period and ignoring prevalent legal definition in the case does not show any bona

fide intention on the part of the appellant on the issue. It is more so in the context of

availing cenvat credit as the onus to prove the admissibility of the credit availed is on the

person taking the credit as per the said Rules. Therefore, the act of taking and utilizing

ineligible cenvat credit by the appellant only points to a deliberate attempt on their part to

evade payment of service tax in a untruthful manner. The contention of the appellant that

there was no suppression of facts also does not hold goods for the fact that the appellant

was availing cenvat credit on ineligible input services came to be detected only when audit

of the records of the appellant was conducted. Further, the issue also does not involve of

any interpretation of law as claimed by the appellant on the face of the clear cut exclusion

clause in the definition of input services during the material time. In view thereof, it is

observed that there existed sufficient essential ingredients in the matter to invoke the

extended period of limitation for recovery of the wrongly availed credit. - Therefore, the

contentions of the appellant on the limitation aspect in this regard is not tenable in law and

is rejected being devoid ofmerits.

7.5 · When the credit under dispute is held as wrongly availed, the same is liable to be

reversed or paid back and naturally interest chargeable as per Section 75 of the Act also

would be payable on the amount so held as payable, in terms of Rule 14 of the Cenvat

Credit Rules, 2004. Similarly, when it is found that there existed sufficient essential

ingredients in the matter to invoke the extended period of limitation for recovery of the

wrongly availed credit, the penalty imposed under Rule 15(3) of the Cenvat Credit Rules,

2004 read with Section 78 of the Finance Act, 1994 also stand justified for the same

reasons.
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In view of my above discussions, the impugned order passed by the adjudicating

authority is set aside to the extent it relates to demand of service tax under reverse charge

mechanism on rent paid to the Directors of the appellant and is upheld to the extent it

relates to recovery of cenvat credit wrongly availed by the appellant on services which did

not qualify as input services. Accordingly, the appeal filed by the appellant is partly

allowed and partly rejected to the same extent. ·

The appeal filed by the appellant stands disposed offin aboI4~
«ca.a%. ev
Commissioner (Appeals)
Date: 29.12.2020.
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